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Introduction
In previous work, I examined the potential of apology in civil lawsuits. There I argued
that to better serve their clients, under existing laws, lawyers should consider discussing
the possibility of apology with them more often. For example, many lawyers fail to
consider that offering an apology can greatly facilitate settlements and that "safe"
apologies, which cannot be used as proof in court, can often be made within mediation.
I also argued that in order to encourage apologies after injury, we ought to consider
reforming our laws to exclude apologies from admissibility as evidence. ;[FN1] In this
Article, I focus on injuries committed by members of organizations, such as
corporations, and examine distinct issues raised by apology in the organizational
setting. In particular, I consider: (i) the process of learning to prevent future errors; (ii)
the divergent interests stemming from principal-agent tensions in employment, risk
preferences and sources of insurance; (iii) the non-pecuniary benefits to corporate
morale, productivity and reputation; (iv) the standing and scope of apologies; and (v) the
articulation of policies toward injuries to others.
I begin my analysis with an article published in the Philadelphia Inquirer (the "Gerlin
article"). The article reports about an atypical, and in some ways revolutionary,
approach to instances of medical error that the Veterans Affairs Medical Center in
Lexington, Kentucky (the "Lexington VA") initiated in 1987 and has followed since. This
hospital's approach and its effects have been documented *1448 subsequently by
recent academic publications. ;[FN2] I reprint the newspaper account below, because it
simultaneously offers an overview of the hospital's approach and addresses many of the
central issues of apology and organizations. ;[FN3] After the Gerlin article, I supplement
the framework established by her report with further specific information obtained from
academic publications and from telephone interviews. ;[FN4]
A. Newspaper Account
Accepting Responsibility, by Policy ;[FN5] by Andrea Gerlin
“The Veterans Affairs Medical Center in Lexington, Ky., handles medical
errors differently from most hospitals. The 400-bed hospital does not

simply encourage its staff to tell patients and their families the truth about
errors. It has a tough policy that requires giving the information as soon as
possible by aggressively seeking out patients and families, even after
discharge if necessary. Beyond that, hospital employees persuade the
occasional reluctant victim to accept financial compensation.
"Almost every risk manager and attorney says, 'We always tell the truth," '
said Steven Kraman, the hospital's chief of staff and chairman of its riskmanagement committee. "But I don't know of any other hospital that goes
out and calls the family when there's been an error."
*1449 Is the VA Medical Center inviting its patients to sue it into oblivion?
Not really, hospital officials say. Rather, they say, they are just accepting
responsibility when they are at fault.
"Telling the truth is the right thing to do," said Connie Johnson, a clinical
analyst and quality assurance nurse at the hospital. "The attorneys around
here in Lexington used to think we were crazy," said Ginny Hamm, the
hospital lawyer. "But we have an ultimate responsibility to the veterans
and their families."
The VA hospital in Kentucky has learned that doing the right thing can also mean saving
money. By going out of its way to be open and honest with patients and their families,
the hospital has found that it is minimizing its legal exposure because families are not
as angry when they learn of a medical error.
Leonard J. Marcus, director of the Program for Health Care Negotiation and Conflict
Resolution at the Harvard School of Public Health, has analyzed malpractice mediation
sessions in an effort to determine what plaintiffs really want.
Marcus concluded that most patients who are harmed by medical errors want three
things: an explanation of what happened; an apology from whoever was responsible;
and an assurance that changes have been made to prevent harm from being done to
someone else. Money seems to be a distant concern.
Lexington VA officials may have found a way out of the litigation thicket using this
approach. The hospital's average total payout for settlements has been about $180,000
a year over the last decade, on eight to 10 cases in a typical year. The hospital has
reduced its claims payments from among the highest in the 178-hospital VA system to
one of the lowest. Hospital officials admit that they arrived at that point painfully. In
1986, the hospital lost two malpractice lawsuits at trial, costing it a total of $1.5 million in
awards. For a government facility that primarily treats older patients, whose claims
usually result in lower damages, that was an eye-opening sum. Kraman was a
defendant in one of the cases and said the outcomes forever changed the hospital's
approach.

Hospital officials now begin assembling dossiers and taking testimony soon after
incidents. Hamm said that as soon as they determine that a mistake has occurred, they
notify the patient or *1450 family members. If they believe harm has been done, rather
than evade the truth in an attempt to avoid liability, they advise the family to hire a
lawyer and they seek to quickly resolve the problem with a fair settlement.
That is what they are doing with Lloyd Brown, a 77-year-old veteran from Stanford, Ky.
Last year, he temporarily lost sight in his right eye. Brown had previously lost most of
the vision in his other eye to a cataract. His wife, Martha, said she called the VA's triage
hotline and left a message with a receptionist describing the episode. No one ever
called the Browns back because some messages were not being relayed by the triage
hotline.
Two more episodes and six weeks later, they went to the medical center. A doctor there
told them that an artery in the right side of Lloyd Brown's neck had closed due to a
stroke and that he would be permanently blind in the affected eye. Worse, none of that
had to happen.
"They said that if we'd gotten it within four hours they could have saved the eye," Martha
Brown said. "We didn't think about seeing a lawyer."
Three months later they received a letter from the hospital advising them to get a lawyer
so they could begin discussing a settlement, which is pending. Kraman said the couple,
touched by having been dealt with honestly, became teary-eyed at the meeting during
which the hospital acknowledged its mistake.
VA officials have also been helping Lloyd Brown obtain full disability benefits. The
Browns are impressed: Lloyd Brown even returned to the medical center this spring for
treatment of a heart problem.
"We think a lot of them," Martha Brown said. "They're taking responsibility. I never had
experience with it, but I've never heard of a hospital admitting a mistake."
Kraman said the hospital drills its policy into its staff, especially the residents who train
there, seeking to create a culture in which mistakes are acknowledged and lead to
changes that prevent recurrences. Some of the ethics seminars it has held for
employees have featured patients who were injured by treatment at the hospital,
explaining how honesty reinforced rather than undermined their trust.
*1451 As obvious as this approach seems, there are reasons that a VA hospital can use
it and that other hospitals will be slower to follow. As government facilities, the VA's
liability is limited under the federal Tort Claims Act. Its hospitals are self-insured and its
physicians are employees, and do not pay higher malpractice insurance premiums after
a costly settlement.
Still, Kraman and his colleagues argue that their approach should be a model for other
institutions.

"If everybody did this nationwide, every patient who was injured would get fair
compensation, the lawyers would get nothing, and you wouldn't see $12 million
verdicts," Kraman said.
B. Further Information
Before 1987, the Lexington VA's response toward instances of medical error was an
adversarial combination of little disclosure and much opposition. ;[FN6] In 1987,
following failed defenses of two malpractice claims that resulted in verdicts totaling $1.5
million, ;[FN7] the Lexington VA implemented a policy of proactively assuming
responsibility for medical mistakes. ;[FN8] The essence of the policy was to maintain a
care-giving relationship toward the patient following medical error rather than adopting
an adversarial one. ;[FN9]
*1452 The policy involved multiple steps. The hospital encouraged workers to report
mistakes to its risk management committee, which included Dr. Steven Kraman, the
hospital's chief of staff and chair of the risk management committee, and Ginny Hamm,
the hospital's in-house counsel. Once a mistake was reported, ;[FN10] a typical case
proceeded as follows. The committee rapidly investigated the mistake and attempted to
determine its root cause. If the root cause was deemed "systemic," efforts at systemic
reform were undertaken. ;[FN11] If the mistake resulted in harm to the patient,
irrespective of whether the patient was aware of it, the patient was informed of the error.
In some cases, the patient was not aware nor likely would have become aware of the
mistake absent the hospital volunteering the information. ;[FN12] The risk management
committee then brainstormed about ways to aid the patient through further medical
treatment, disability benefits and compensation. ;[FN13] *1453 The committee arranged
a meeting between itself, the patient and anyone the patient wished to bring, usually
family members and an attorney. ;[FN14] If the risk management committee believed
that the hospital or its employees had been at fault, Dr. Kraman apologized to the
patient at that meeting, including admitting fault verbally and, if the patient desired,
subsequently in writing. ;[FN15] Members of the committee then discussed further steps
the hospital could take to aid the patient medically and any disability benefits to which
the patient might be entitled. ;[FN16] In cases where the risk management committee
believed the hospital or its employees had been at fault, the committee made what it
believed to be a fair settlement offer. ;[FN17] Typically, settlement ensued rapidly.
;[FN18]
From the financial viewpoint, the new approach of assuming responsibility, including
apology, passed the Hippocratic test: it appears to have done the hospital no financial
harm and may have done some financial good. Recall that in 1985 and 1986 the
hospital paid two malpractice verdicts that together totaled $1.5 million. ;[FN19] From
1990 through 1996, the hospital paid an average of only $190,113 per year in
malpractice claims, with an average (mean) payment of $15,622 per claim. ;[FN20] This
placed the Lexington VA in the lowest quartile of thirty-six comparable VA hospitals for
malpractice payments and in the bottom sixth in terms of average liability payment per
claim. ;[FN21] As Kraman and Hamm modestly put *1454 it, "[Under the policy of

assuming responsibility], the Lexington facility's liability payments have been moderate
and are comparable to those of similar facilities." ;[FN22]
This may understate the overall financial benefits of the new policy for it overlooks
savings in litigation costs. Under the new policy, most cases settled rapidly, and rapid
settlement undoubtedly reduced expenses generated by litigation (e.g., legal fees,
employee time, expert witness fees). Based upon an accounting of an earlier case,
;[FN23] Kraman and Hamm estimated that apart from the ultimate award the hospital
incurred roughly $250,000 in other expenses for a single case litigated through the
appellate level. ;[FN24] By fostering rapid settlement, the new policy helped avoid such
litigation costs. During the period of their study (1990-1996), "[s]even claims proceeded
to federal court and were dismissed before trial. One claim proceeded to trial and was
won by the government [VA]." ;[FN25] If Kraman and Hamm's estimate that a single
case litigated through the appellate level entailed $250,000 in legal expenses is even
roughly accurate, then the decreased expenses through rapid settlement were likely
significant sources of savings due to the new policy. In short, it appears that the
approach of "assuming responsibility" helped rather than harmed the financial "bottom
line" of the Lexington VA.
Other parts of the VA system have begun to take notice. In 1995, the Department of
Veterans Affairs adopted a risk management policy toward medical errors resulting in
injury. The policy required that, "the medical center will inform the patient and/or the
family, . . . [offer appropriate medical treatment] . . . [and further] "inform[ ] the patient
and/or family of their right to . . . Application for Compensation and Pension . . . or to file
an administrative tort claim." ;[FN26] Within the past few years, two other VA hospitals
have adopted the Lexington model. ;[FN27]
*1455 C. Preliminary Observations
Before further discussing the Lexington VA's experience, several observations are in
order. First, the rules governing liability for VA hospitals and their employees differ from
those of their private sector counterparts. As Gerlin's article mentions, VA hospitals are
government organizations, and malpractice actions against VA hospitals must be
brought under the Federal Tort Claims Act ("FTCA"). There are procedural and
substantive differences between such claims and ordinary malpractice actions. ;[FN28]
Procedurally, claims brought under the FTCA are heard by a federal bench trial, which
has no jury, and only after administrative remedies have been exhausted. ;[FN29]
Substantively, while state law governs the claim, there is no possibility of punitive
damages under the FTCA. ;[FN30] This substantive bar on punitive damages, along
with the distinct procedural rules, certainly reduces the liability exposure of VA hospitals
compared to private hospitals. ;[FN31] Note, however, that the presence of punitive
damages in the private sector may actually help promote the use of apology in that
sector. A private sector injurer may apologize in an effort to avert punitive damages.
A physician employed by the VA is also in a very different position from his private
sector counterpart. As a VA employee, she has virtually no personal exposure for
malpractice. ;[FN32] Unlike her private sector counterpart, the VA physician will also

experience no increase in her medical malpractice premiums following a successful
malpractice suit, because she need not carry any. Her error, however, can be reported
for certain licensing purposes and, in repeat or egregious cases, can result in dismissal
or the loss of medical license. ;[FN33] In short, the VA physician faces far less personal
*1456 exposure than her private sector counterpart. ;[FN34] Note, however, that while
the Lexington VA and its employees enjoy certain protections under the FTCA that their
private counterparts do not, the Lexington VA is on a level "legal playing field" vis a vis
the other VA hospitals in the Kraman and Hamm study.
Second, while apology is an aspect of the Lexington VA's approach to medical
mistakes, it is but one piece of an overall system of response. The overall system might
be called "assuming responsibility for errors." Defense attorneys commonly assist
defendants in denying responsibility for their mistakes. ;[FN35] By contrast, the
Lexington VA embraced responsibility. Beyond the single act of apology, the broader
orientation of accepting responsibility was reflec- ted in acts such as offering fair
compensation for injuries, attempting to prevent similar mistakes in the future, and
developing channels for open, direct communication. ;[FN36] This general posture fits
with VA's historical mission and organizational philosophy of caring for veterans. ;[FN37]
Third is the matter of equity in patient compensation. Putting aside for the moment the
issue of the overall level of liability payments to patients, the Lexington VA's approach of
assuming responsibility may also have produced more equitable results than the
"lottery" of litigation that could ensue more often from a combative approach. A critique
of our current malpractice liability system is that, as a means for compensating patients
for medical errors, litigation is highly sporadic. ;[FN38] Most cases of medical
malpractice go undetected, ;[FN39] and even once detected, jury awards frequently
*1457 fail to reflect the underlying merits of the case. ;[FN40] By contrast, I suspect that
the new policy helped produce more equitable results across patient awards and fairer
results in terms of tying compensation to the actual merits of the individual case. Not
only were patients more likely to learn of medical errors under the new policy, ;[FN41]
but there was also a high probability of a moderate level of settlement then ensuing. Out
of the thirty-six comparable VA hospitals, the Lexington VA was the among the fifth
highest in terms of the number of claims against it but among the lowest sixth in terms
of liability payment per claim. ;[FN42] Compare these results with a litigious model,
where the polar outcomes of either a large award or no award commonly ensues. Under
the new policy, most cases settled quickly, in Kraman and Hamm's assessment, at
moderate levels of compensation based upon "reasonable calculations of actual loss."
;[FN43] While one cannot draw definitive conclusions about either the distribution of
payments or the merits of individual payments from such aggregate statistics and such
a subjective assessment, ;[FN44] it is probable that the new approach promoted greater
equity between cases and greater fairness in an individual case. If so, then these too
are laudable achievements.
A question arises as to whether the Lexington VA's possible cost savings are fairly
attributable to their adoption of the assuming responsibility approach. For example,
could the statistics placing the Lexington VA in the lowest quartile for total claims
payments and the lowest sixth for average payment per claim have resulted from

factors other than its approach of assuming responsibility, including *1458 apology, for
medical errors? ;[FN45] Might it simply be that the Lexington VA committed fewer, less
serious errors during this period than the other hospitals? These are certainly valid
questions. The Lexington VA's experience may have resulted from many possible
causes, and, as a single case study, its results are subject to multiple interpretations.
;[FN46] Yet, while such concerns should be recognized, they should not be
overemphasized. The data appear to show that the Lexington VA's new policy of
assuming responsibility, including apology, did not harm and may have helped the
hospital financially. One cannot say for certain that this is so, but this seems to be a
reasonable conclusion.
Many lawyers see only the obvious economic risks to apology but overlook the possible
economic benefits. ;[FN47] Stepping back for a moment from the example of the
Lexington VA, two reasons apology can be economically beneficial to the apologizer are
as follows. ;[FN48] First, in some cases injured parties may refrain from suing if they
receive an apology. Often a "vicious cycle" exists where following an error, an injurer
(e.g., physician) wants to apologize but refrains from doing so out of fear of legal
liability, and it is precisely this absence of an apology that triggers the lawsuit. ;[FN49]
For example, one study found that twenty-four percent of the families who sued their
physicians following prenatal injuries filed medical malpractice claims when "they
realized that physicians had failed to be completely honest with them about what
happened, allowed them to believe things that were not true, or intentionally misled
them." ;[FN50] While there are some patients who say that they would *1459 not have
sued if they had received an apology but in fact would have, surely there are some
patients who can be taken at their word. ;[FN51] Second, an apology can greatly
facilitate the settlement process and thereby reduce settlement costs. ;[FN52] An
apology often cannot substitute for compensation for the injury but can be a way of
avoiding compounding insult upon the injury-insult that can prevent settlement.
I am not reducing apologies to mere matters of economics or suggesting that parties
make insincere apologies solely for strategic advantage. Apology should be rooted in
responsibility and remorse rather than in economics and strategy. It is the ethical
response to injuring another, irrespective of the economic consequences. However, I
think that parties often fail to make apologies out of their fear of adverse economic
consequences and thereby fail to seriously consider both the potential risks and benefits
of apology. ;[FN53] As VA hospital lawyer Ginny Hamm described, "The attorneys
around here in Lexington used to think we were crazy [when we initiated our new
policy]." ;[FN54] As one who studies the possible benefits and risks of apology, I can
attest that many attorneys and legal academics greet the idea that apology can
financially benefit the apologizer with much skepticism. The Lexington VA's experience
helps refute the skeptic's view that apology necessarily entails financial suicide. Rather,
it indicates the opposite: apology can be to the apologizer's financial benefit.
*1460 One may ask whether other organizations, particularly private organizations, can
achieve cost savings by adopting this approach of assuming responsibility, including
apology and fair offers of compensation. At this point, I think the best one can say is that
this is an open question, which is itself a significant statement. As noted above, under

the FTCA, the Lexington VA faces reduced liability exposure when apologizing as
compared to a private hospital or other private organization, which may in part help
explain the willingness of the Lexington VA to apologize. However, even in the private
sector, an approach of assuming responsibility by an organizational defendant can yield
surprising results.
Consider the experience of the Toro Company ("Toro"), a major manufacturer of lawn
care products including power mowers, blowers and trimmers. Toro is subject to many
personal injury claims, roughly one hundred and twenty five annually. ;[FN55] For years,
"Toro handled all lawsuits filed against it by immediately referring them to outside
counsel to be aggressively defended. [The strategy, said] Toro's assistant general
counsel James Seifert, could be summed up as 'litigate everything'." ;[FN56] In 1991,
Toro decided instead to respond to claims in a non-confrontational manner by offering
to mediate them. ;[FN57] In mediation, after exchanging essential information about the
claim, Toro's counsel would typically express sympathy for the claimant's injury and
then make what Toro saw as a fair offer of settlement. Note, however, that while Toro
commonly expressed sympathetic words, it appears that Toro typically did not apologize
in the sense of admitting its own fault. ;[FN58]
Despite much initial skepticism from the defense bar, ;[FN59] the net result was that
under this new approach Toro settled claims far more rapidly and at far less cost. Pre1991, the average lifespan of a claim from filing until settlement or verdict was twentyfour months, whereas from 1992 to 1996, the average lifespan was four *1461 months.
Pre-1991, the average payout per claim on both verdicts and settlements was $68,368.
From 1992 to 1996, it was only $18,594. Pre-1991, the average costs and fees per
claim were $47,252. From 1992 to 1996, they were only $12,023. In sum, Toro's
average total cost per claim fell from $115,620 to $30,617, saving Toro $54,329,840
during that period. In addition, Toro saved on insurance costs. ;[FN60] Based upon the
documented liability savings following the adoption of the new program, Toro's liability
insurance premiums were reduced by $1.8 million per year for three years, after which
Toro opted to self-insure. ;[FN61] The savings have continued beyond 1996. Toro's
counsel Miguel Olivella, Jr. estimates that by 1999, the Toro company saved over $75
million from the new approach to settlement that it had adopted in 1991.
Several comparisons between Toro's program and that of the Lexington VA should be
made. First, Toro attempts to settle their cases within mediation. This setting frequently
provides statutory confidentiality protection. Further, Toro insists upon written
confidentiality agreements designed to exclude statements made within the mediation
from admission in court. As with the Lexington VA, here too is a case where special
legal provisions, though of a different sort, help to promote settlement. Second, the cost
savings in legal fees per claim were considerable, falling by seventy-four percent from
$47,252 to $12,023. In the Lexington VA case, the data on decreased litigation costs
were far less precise; however, Toro's experience is suggestive of how significant rapid
settlement can be in reducing litigation costs. Third, unlike the Lexington VA, Toro does
not usually apologize in the sense of admitting fault during the mediation. Consider the
words of Mr. Olivella,

Apology to an injured claimant has been something I do from the beginning [of the
mediation]. It lets the claimant know that despite the accident's fault, no one takes any
pleasure in knowing that a human being has been injured, seemingly putting the
claimant more at ease when he discovers that the company is not the cold, cruel evil
empire he may have thought we were. In the context of a mediation, it is possible to act
in such a fashion without it being a sign of weakness. ;[FN62]
*1462 Some may describe this statement as crafty. By strongly expressing sympathy,
the statement gives the claimant the feeling of having been apologized to without an
actual admission of Toro's fault. I, however, do not see it as fundamentally duplicitous.
Unlike the Lexington VA, Toro typically has limited information about the cause(s) of the
accident. Whereas the Lexington VA has access to most of the relevant factual
information concerning its role in a malpractice claim, Toro often does not. Hence, even
if Toro sought to admit its fault fully at the commencement of the mediation, it would be
difficult to know exactly what Toro should admit. Rather, I would suggest that Mr.
Olivella's statement, though loose in its use of the word "apology," is suggestive of a
richer sense of humanity ;[FN63] and perhaps a more complex understanding of
responsibility ;[FN64] than is seen in most litigation.
Professor Owen Fiss has argued that justice is what takes place in a courtroom and that
the settlement process is an inferior substitute, "a highly problematic technique for
streamlining dockets . . . [and] a capitulation to the conditions of mass society [that]
should be neither encouraged nor praised." ;[FN65] Yet our current system of litigation
is largely based upon parties denying responsibility, and thus forcing the opposing party
to prove one's fault rather than directly accepting responsibility and admitting those acts
that one understands to be one's fault. By apologizing, parties assume responsibility for
their mistakes rather than denying it. If the injurer is willing to apologize, surely this is
the preferable path. Further, our legal system usually leads to dichotomized
understandings of rights, bifurcating responsibility when it can be more just to apportion
the responsibility. ;[FN66] Settlement discussions, by contrast, frequently produce
understandings of shared and partial responsibility. Perhaps Mr. Olivella's statement,
"despite the accident's fault," reflects a more complex understanding of responsibility,
and hence of justice, than is found in most litigation.
It is easy to be "hard-nosed" and reflexively conclude without evaluation that
approaches of assuming responsibility for injuries, *1463 including apology, increase
legal expenses. The Lexington VA's experience is one striking example where
accepting, rather than denying, responsibility for errors, including making a faultadmitting apology, was financially viable, if not beneficial. ;[FN67] While Toro does not
typically make fault-admitting apologies, its response of accepting financial
responsibility in mediation rather that denying it through litigation has produced
tremendous economic savings for Toro. Such experiences should make even the most
"hard-nosed" skeptic take a second look at the potential economic benefits to the injurer
of accepting responsibility for injuries, including apology. While the best motives for
responsible approaches, including apology, are not financial, for those driven solely by

financial considerations, the question is not whether such approaches can save money,
but where and when they can. ;[FN68]
*1464 I. Learning to Prevent Future Errors
There can be little doubt that organizations are more likely than individuals to commit
multiple, serious injuries over time. This is not a statement about the morality or
intentions of organizations but simply a reflection of their size. Consider car accidents.
Individuals involved in more than twenty accidents over their lifetime are rare. By
contrast, a large organization with a fleet of vehicles, such as the U.S. postal service,
may be involved in thousands of accidents each year. A doctor may be considered
unfortunate if he is sued even once for malpractice in a given year, but the hospital at
which he works may expect to receive dozens of such suits annually.
This basic difference raises a possible collateral benefit of apology in the organizational
setting: learning to prevent future errors. ;[FN69] Both individuals and organizations can
learn from their errors, but with organizations, the possibility of preventing future errors
and lawsuits is much greater. Errors frequently stem from internal deficiencies and can
afford particularly valuable learning experiences. ;[FN70] For example, in the nuclear
power and aviation industries, extensive investigations of accidents and "near misses"
are undertaken with the central aim being to undercover systemic *1465 problems and
thereby prevent future errors. ;[FN71] As part of its approach of "assuming
responsibility," the Lexington VA undertook a "root cause" analysis once an error was
reported and, on multiple occasions, implemented systemic changes to prevent such
future errors. ;[FN72]
What exactly is the link between apology and preventing future errors? Could an
organization fully investigate errors and undertake systemic reforms without embracing
an external apology? While such investigation and reform are possible without apology,
I believe that they are facilitated by apology. As an act of external honesty, openness
and humility, apology can facilitate the same internally and thus promote change. When
an organization adopts the stance of assuming responsibility for its errors, its members
are likely to be more prompt in reporting errors, ;[FN73] more honest in investigating
them, and more willing to embrace reform. Common wisdom suggests that "you can't fix
a problem until you admit you have one." I believe this applies both to individuals and to
organizations. The converse may also be true. Organizations that deny or "cover up"
problems may face difficulties not only in correcting those errors but in maintaining
internally honest communication. Further, they risk damaging corporate morale.
Often members of organizations fail to report the errors they commit internally to their
superiors and externally to those they harm. For example, one study found that "[h]ouse
officers reported discussing the mistake with the supervising attending physician in only
54% of cases . . . [and] discussed the mistake with the patient or patient's family in only
24% of cases." ;[FN74] No doubt, part of this failure is motivated by liability concerns. A
doctor may correctly think, "If I tell either the patient or my boss about the mistake I
made, that admission will just come back to be used against me in court, but if I keep it
to myself, I may well get away with it." Such concerns have led to the arguments that we

should consider *1466 excluding both internal reports of medical errors and external
apologies from admissibility in court. ;[FN75]
Putting aside the question of whether the legal rules about the admissibility of such
internal reports and external apologies should be changed, my suspicion is that when
an organization expresses its willingness to accept the responsibility for errors, its
employees become more willing to report their own errors and those of their co-workers.
Just as external denial may breed internal denial, external responsibility may breed
internal responsibility. By accepting responsibility for its errors, including apology, the
Lexington VA implicitly gave its employees a message that, "It's okay for you to be open
when you err, for we will be open with that information. We aren't going to hide it, so you
need not either." The hospital's experience reflected this. Since the hospital initiated its
new approach in 1987, there has not been, in the risk management committee's
assessment, a single non- frivolous malpractice claim against the hospital where the
hospital did not first learn of the medical mistake through internal reporting. ;[FN76]
Apology may also help enlist the injured party's involvement in the error reduction
process. Sometimes injured parties will have information relevant to or ideas about error
prevention that they are unwilling to share absent an apology. Suppose that an
organization is trying to correct an internal pattern of sexual harassment. While the
organization could attempt to correct the problem without input of those who have been
harassed, such input would be highly valuable, and absent an apology, that input may
be much more difficult to obtain. Just as organizations have an incentive to prevent
future injuries, so do those who are injured. Apology can be critical to building a "team"
approach to error prevention between the injurer and the injured.
To some, the possibility that openly admitting mistakes and accepting responsibility for
them, including apology, could decrease legal costs, or the possibility that the
evidentiary immunization of reports of medical error could decrease the level of medical
error seems counterintuitive. The key is the difference between short-*1467 run effects
and long-run dynamics, dynamics that include the possibility of learning. For example,
suppose that society wishes to decrease the incidence of an undesirable event like
medical malpractice. How can this best be achieved? Generally speaking, the "legal"
approach is to sanction instances of that undesirable event: when a doctor commits an
error, punish him. By doing so, the law gives doctors a strong incentive to avoid
committing errors. In essence, such reasoning is rooted in a static microeconomic
perspective: if one raises the price (i.e., expected cost, including the chance of detection
and the level of punishment) of malpractice, doctors will commit less of it.
The world, however, is dynamic. While sanctioning doctors for medical errors gives
doctors an incentive to avoid committing errors, ;[FN77] it may have other side effects.
For example, if doctors become unwilling to share information with one another about
their medical errors for fear that such revelations will be used against them in
malpractice suits, then medical education, in the broadest sense, and error prevention
may become less effective. ;[FN78]

In short, external apology can prompt the disclosure and the investigation of errors that
is needed for preventive measures. A recent report in the New York Times illustrates
the relationship between disclosure and error prevention within a private medical
practice:
Dr. Michael Leonard, an anesthesiologist and chief of surgery for Kaiser Permanente in
Denver, was operating on a cancer patient a few months ago when he reached into a
drawer for medicine. Inside were two vials, side by side. Both had yellow labels. Both
had yellow caps. One was a paralyzing agent, which Dr. Leonard had correctly
administered to keep the patient still during the operation. The other was the reversal
agent, which he *1468 needed next. "I grabbed the wrong one," Dr. Leonard recalled. "I
used the wrong drug."
It would have been easy for the doctor to keep quiet; the drug wore off and the patient
was not harmed. Instead, he talked--to the surgeon and scrub nurses, the patient's wife
and the hospital pharmacist, who has since relabeled the paralyzing agents with red
stickers and put them in a separate drawer. He also talked to his five partners, whose
reaction unnerved him.
"Four of the five of them said, 'You know, I've done the same thing," ' Dr. Leonard said.
"One of them said, 'I did the same thing last week.' And I'm thinking, I've been chief of
this department for five years. Now I'm chief of surgery. And nobody has ever said to
me, 'We have this problem.' A lot of it comes back to this culture of silence." ;[FN79]
Until an organization is willing to admit its errors--and apologizing by definition involves
admitting error--preventing future errors will be difficult. ;[FN80]
II. Divergent Interests
Divergent interests are a second source of complexity regarding apology in the
organizational setting. Below I discuss three salient features: principal- agent tensions
between organizations and their employees, differences in risk preferences between
organizations and individuals and self-insurance versus third-party insurance by
organizations.
A. Principal-Agent Tensions
An individual who injures another when working as an employee may ask whether
revealing the mistake and apologizing for it will be in his best interest. However, for the
organization, the relevant utilitarian question is whether apologizing will be in the
organization's best interest. ;[FN81] Put differently, will the employee/agent do *1469
what is in the organization's/principal's best interest? For example, throughout the
Monica Lewinsky scandal, Bill Clinton may have refrained from apologizing fully,
including fully admitting those acts, for fear that such admissions would have cost him
the Presidency. However, from the viewpoint of the Office of the Presidency, it might
have been best for him to apologize fully, because irrespective of whether he was
replaced, the integrity of the Office would have been upheld.

While principal-agent tensions are prevalent throughout society, ;[FN82] they can be
particularly acute in the dispute resolution setting. ;[FN83] Not only are the interests of
agents and principals commonly at odds in dispute resolution, but the strategic
possibilities for interacting with the opposing side can also complicate matters further.
;[FN84] Moreover, economic theory suggests that such tensions cannot be eliminated
fully. We cannot make them disappear, rather the best we can do is address and
manage such tensions. ;[FN85]
In many hospitals, a doctor will refrain from revealing his error to the patient out of fear
of adverse consequences, such as an increase in his experience-rated medical
malpractice premiums. ;[FN86] Undoubtedly, part of what induces physicians at the
Lexington VA to reveal their errors, both to patients and to hospital administrators, is
that they are largely shielded from personal financial exposure. ;[FN87] While other
factors may still weigh against their reporting of a mistake, such as risking their
reputation or having the mistake reported to state licensing agencies or the National
Practitioner Data Bank, ;[FN88] compared to a private physician, a VA physician
assumes little personal risk by reporting his own mistakes. At root the VA system, rather
than the individual physician, bears the *1470 brunt of the cost of the individual
physician's mistake. This provides an incentive for VA physicians to reveal their
mistakes and apologize for them.
B. Risk Preferences
There are good reasons to suspect that individuals and organizations have different
attitudes toward risk. First, organizations usually have far greater financial resources
than individuals and are likely to be more risk neutral than individuals toward a given
risk. Second, while a doctor may commit only one serious medical error a year, the
hospital at which he works at may experience scores of such errors committed by
different physicians per year. As a result, the hospital is able to spread the risks of a
given legal strategy, such as apology, across multiple cases. ;[FN89] Both of these
reasons suggest that, vis a vis a particular case, the organization is likely to be more
risk neutral than the individual physician.
How does this apply to apology? The implication is not entirely clear. On the one hand,
admitting a mistake and apologizing for it is a risky step. If the apology is not offered
within a "safe" mechanism, such as certain mediations, then the opposing party can use
the admission as proof in court. This suggests that organizations might be more willing
to embrace apology than individuals. On the other hand, failing to apologize can also be
a risky step, potentially destroying an already damaged relationship and resulting in a
prolonged suit or punitive damages that might have been averted through an apology.
;[FN90] From an economic perspective, both apologizing and not apologizing can be
seen as gambles. If organizations tend to be more risk neutral than individuals, one
would expect organizations to embrace apology more often than individuals if
apologizing is riskier than not apologizing.

C. Self-Insurance versus Third-Party Insurance
A distinctive feature of the Lexington VA is that it self-insures. In contrast to many
private hospitals that carry third-party liability insurance, the VA system does not, but as
a large organization directly bears its liability costs. This too has ramifications regarding
apology, since organizations and their third-party insurers may have divergent interests
concerning apology.
*1471 Though at times an organization that has third-party insurance will be more
willing to apologize than one that self-insures, ;[FN91] I suspect that self-insurance may
actually promote apology overall. Third-party insurers may give little weight to some of
the benefits of apology that an organization may value. For example, the Lexington VA's
embrace of apology helped promote the well-being of its patients, its internal morale,
and its reputation as a caring institution--all interests that a third-party insurer might very
well disregard. ;[FN92]
Self-insurance also gives the Lexington VA greater control over its approach for
handling errors, including apology, than would third-party insurance. Most insurance
contracts impose upon the insured a general duty of cooperation with the insurance
company in defense of the claim. ;[FN93] Some insurance contracts specifically prohibit
the insured from voluntarily assuming liability, a restriction that some courts have taken
as a condition precedent to the contract. ;[FN94] Hence, there is an issue of whether a
hospital or doctor might void the insurance coverage by apologizing. The short answer
to that question is "probably not," ;[95] and I know of no case in which an organization's
insurance coverage was voided by apologizing. However, this concern may still have a
chilling effect on the use of apology by an injurer that carries third-party insurance.
;[FN96] *1472 With the control of the "purse strings," may come some control not only
over the litigation but the dispute resolution processes that precede it. I find it
noteworthy that in the Toro example, soon after switching to a policy readily accepting
responsibility within mediation, Toro switched from third-party insurance to selfinsurance.
Third, self-insurance gives an organization a strong incentive to prevent future errors:
the organization itself will have to pay for them. Therefore, if adopting a policy of
apology will help prevent future errors, a self- insuring organization will be inclined
toward it. Now compare this to an organization that carries third-party insurance. While
an organization that carries third-party insurance does have an incentive to keep its
insurance premiums from rising by preventing errors, having the insurance does reduce
the "sting" of such errors. ;[FN97] Consider also the interests of the third-party
insurance company. After the insurance contract is signed and the premiums are set,
reducing future errors is no doubt a good thing. Fewer errors mean fewer claims
payments and hence greater profits for the insurance company. Let us call this
"incentive one." However, before the contract is signed, the insurance company has no
incentive to help reduce future errors. Indeed, if ways could be found to prevent all
future errors, the insurance company would be out of business for there would be no
need to buy insurance. More generally, if one supposes that an insurance company's
profits are tied to the volume of their business and that this volume is tied to underlying

levels of errors, then an insurance company has little incentive to promote error
reduction. ;[FN98] Let us call this "incentive two."
*1473 I do not suggest that incentive two outweighs incentive one. Rather, I wonder
whether incentive two decreases the desire of insurance companies to pursue
approaches to dispute settlement, including apology, that might help prevent future
errors as vigorous- ly as self-insuring organizations. In short, a self-insured organization
has a clear and direct incentive to prevent future errors and thus has a strong incentive
to use mechanisms like apology. In contrast, where an organization buys third-party
insurance, the organization's immediate incentive to avoid errors decreases, and the
insurer's incentives may be mixed. By spreading the responsibility for errors between
the organization and its insurer, some of the responsibility may get lost in the cracks.
III. Non-Pecuniary Benefits to Corporate Morale, Productivity and Reputation
From both positive ;[FN99] and normative ;[FN100] perspectives, it is easy to conceive
of organizations, like corporations, in largely economic terms. Yet corporations are more
than just economic entities. They are centers of human activity, and as such, are and
should be centers of moral activity too.
Though it is a mistake to envision perfect parallels between individual and
organizational functioning, limited parallels do exist. An individual injurer who apologizes
may relieve his internal sense of guilt and increase his self- esteem. Similarly, an
organization that apologizes for errors may bolster its corporate morale. When Connie
Johnson, a quality assurance nurse, states that, "Telling the truth is the right thing to
do," or when Steven Kraman, the hospital's *1474 chief of staff and chair of its risk
management committee, states that, "Almost every risk manager and attorney says,
'We always tell the truth,' . . . But I don't know of any other hospital that goes out and
calls the family when there's been an error[,]" the pride these people feel in the
Lexington VA is apparent. ;[FN101] Such pride fosters organizational loyalty and
productivity. Offering an apology after an injury is a matter of respect, and treating
others with respect generates self-respect. In the medical setting, the ethical impetus to
apologize for error is even stronger than in other organizational settings. Medical ethics
require that physicians put the patient's best interests first, and it is hard to imagine
many cases where, having been harmed by the doctor's errors, it is not in the patient's
best interests for the doctor to apologize.
Some benefits associated with apologizing are external to an organization. For
example, offering an apology can enhance an organization's reputation. Although some
organizations would rather deny responsibility than admit error, other organizations
benefit from embracing responsibility. For example, when the Lexington VA apologized
to the Browns, the Browns gladly "came back" for more business. ;[FN102] Errors
happen, and apologizing to customers following errors can promote greater customer
loyalty and hence profitability. Goodwill can be a highly valuable corporate asset.
Indeed, non-apology can have a price, and sometimes organizations may offer
apologies because failing to do so would be too costly. For example, following reports of

racism toward its own employees, Texaco repeatedly apologized publicly for that
racism. While one may wonder whether such apologies were motivated primarily by
sincere contrition or by the fear of losing customers who might otherwise have
perceived Texaco as a racist organization and thus opt for non-Texaco products, the
fear of losing customers was likely one motivating factor. ;[FN103]
*1475 The internal and external benefits to organizations of assuming responsibility
often go hand in hand. Although apology was not involved, consider the effects of
Johnson & Johnson's responsible response in the Tylenol poisoning episode. ;[FN104]
Johnson & Johnson reacted to reports of poisoning by rapidly pulling Tylenol from retail
shelves at a cost to Johnson & Johnson of over $50 million. ;[FN105] Once it was
confident the Tylenol supply was safe, Johnson & Johnson reintroduced the product
with added safety features under the same brand name, rather than under a new brand
name as many had suggested. John H. Bryan, Jr., chairman and chief executive officer
of Sara Lee Corporation, commented,
[C]ommunity responsibility is an important measure of corporate excellence. By
enhancing a company's reputation, it makes it easier to hire better people, easier to sell
products, and easier to cope with difficult problems. For example, Johnson & Johnson
well-deserved reputation as a good corporate citizen undoubtedly helped the Tylenol
brands survive in the marketplace, despite the potentially devastating impact of the
poisoning scares. ;[FN106]
Johnson & Johnson's responsible handling of the Tylenol episode seems to have also
enhanced its external reputation. Note too that Johnson & Johnson's response did not
occur in an organizational "vacuum." Instead, its response was consonant with its
famed corporate credo of making responsibility to those who use its products, rather
than its own profits, the corporation's first priority. ;[FN107]
*1476 Legal expenses paid in compensation of injuries will typically appear on most
organizations' balance sheets. However, many of the non- pecuniary benefits of apology
(e.g., to organizational morale, loyalty, communication, productivity, reputation, and
customer loyalty) will not typically appear on an organization's balance sheet. Hence,
organizations that overly focus on short-term profits as reflected in balance sheets may
tend to neglect apology. In some ways, a policy of apologizing for errors is like an
investment: though the immediate price may be clear, the long run economic benefits,
though real, are less defined. If the current CEO cares primarily about short-run profits,
he may "underinvest" in an approach of apology that may financially benefit a future
CEO.
IV. Standing and Scope
Two issues arising with apology in the organizational setting, but far less in the
individual setting, are standing and scope. ;[FN108] By standing, I mean who has the
moral authority to apologize. By scope, I mean what the apology will cover. When an
individual acting on his own commits an injury, generally speaking, both standing and
scope are clear: that individual should apologize to the extent that he believes himself to
be at fault. ;[FN109] In the organizational *1477 setting, standing and scope are less

clear. If an employee's error injures a customer, who should apologize, the employee,
the head of the organization, or an ombudsperson? What should that person say? In the
case of the Lexington VA, Dr. Kraman, the hospital's chief of staff and chair of the risk
management committee, offered an apology to the injured patient. Is he the right
person? Could one argue that the person who committed the error (e.g., the treating
physician) should be the one to apologize? After all, if Dr. Kraman did not make a
mistake, what does he have to apologize for?
No doubt much will depend upon the particular facts of a situation, and it is beyond my
aim here to fully explore the issues of standing and scope. Rather, let me suggest two
levels at which these issues ought to be considered: the theoretical and the practical.
A. Theoretical Level
At the theoretical level, one would think that standing and scope when making an
apology should be tied to an agent's moral culpability. In the individual case, this means
that a person who commits an error should apologize for that error to the extent that he
believes himself at fault, and that, concomitantly, he has no moral capacity to apologize
beyond the extent to which he believes himself to be at fault. The organizational context
is more complex. In the organizational context, the injurer's fault can be both
multidimensional and overlapping. The individual injurer may place the fault upon
himself, "If only I had paid more attention the mistake would not have occurred." The
organization may also see itself at fault and think, "We shouldn't have workers on
twelve-hour shifts," or "We should have been more careful in screening those we hire,"
or, most generally, "We are responsible for what happens at our hospital." ;[FN110]
Respondeat superior is not just a legal concept but a moral one: if the individual
committed the injury while acting in his scope as an employee, then the organization
bears some responsibility. As mentioned above, at the Lexington VA, apologies are
typically offered by Dr. Kraman rather than by the individual *1478 who made the error.
While this practice might be critiqued, ;[FN111] perhaps this policy stems in part from a
broad understanding of organizational responsibility.
B. Practical Level
Practical considerations also bear upon who should make an apology. Consider the
case where the error is caused by an individual physician's mistake. At the Lexington
VA, Dr. Kraman and Attorney Hamm suggest that the main reason to have Dr. Kraman
rather than the erring physician apologize is practical: If the individual physician attends
the face-to-face meeting with the patient, emotions tend to run very high, both on the
part of the patient and on the part of the physician, and easily obstruct settlement.
;[FN112] In contrast, if the physician is absent, emotions tend to be much "cooler," thus
settlement is facilitated. ;[FN113] Consider also the common case where following the
injury, the organization discharges the injuring employee. That employee may be
unwilling to apologize to the injured party, and if the organization wants to apologize to
that party, it must select someone else to offer the apology. The scope and content of

that apology will be quite different than had the injurer apologized directly, but the
apology may still be of much value.
V. Policy Articulation
While many individuals are highly reflective about how they should respond when they
have injured another, few ever formally articulate a policy about it. ;[FN114] Generally
speaking, there is no need. Even if the individual consciously decides on a particular
approach, *1479 he can simply follow it without formally expressing it. Yet the situation
is different with organizations. Organizations regularly articulate a variety of policies, for
unlike individuals, organizations often need to formally articulate policies to implement
them. Further, organizations are also more likely than individuals to commit multiple
injuries over time, and the policies that they adopt may receive multiple applications.
From the viewpoint of a scholar studying dispute resolution, the ideal scenario would be
if an organization formally articulated a policy, implemented that policy, collected data
on the effects of that policy, and then formally revised that policy in light of the data. In
such an ideal world, policies toward dispute resolution would undergo iterative design
and development. Our world, however, is far muddier than that. Consider the
experience of the Lexington VA. Following two large, adverse verdicts in 1985 and
1986, and also shortly after hiring Dr. Kraman and Attorney Hamm, ;[FN115] the
Lexington VA implemented a new approach of assuming responsibility, including
apology and a fair offer of settlement. Yet, in part due to bureaucratic complexities of
working within the VA, a large government system, ;[FN116] this approach was not
formally articulated as a hospital policy until 1999. In other words, the reality preceded
the writing by more than a decade.
This suggests two questions: (i) to what extent is an organization's actual approach
consistent with its articulated policy, and (ii) to what extent does policy articulation
influence actual organizational behavior? It is beyond the scope of this paper to try to
resolve such questions here. Let me simply suggest several considerations. Regarding
the first question, organizations frequently articulate policies that members do not
follow. For example, many hospitals have ethical guidelines calling for the reporting of
medical errors, but medical errors often go unreported. ;[FN117] Second, the fact that
policies are not always followed does not mean that the articulation of a policy has no
influence. Articulating a policy may help an organization to follow it. For example, part of
what influenced Johnson & Johnson to handle the Tylenol poisoning episode so
responsibly was its credo. ;[FN118] Similarly, the Lexington *1480 VA may now feel
more bound to follow the approach of assuming responsibility now that it has formally
articulated that policy. Articulating a policy can be a form of self-constraint at the
institutional level. ;[FN119] Though it may not work perfectly, it may still have some bite.
Conclusion
The approach of the Lexington VA to medical errors over the past decade provides a
glimpse of the potential of apology in the setting. In this paper, I have discussed the
following issues concerning organizational apology: (i) the process of learning to

prevent future errors; (ii) the divergent interests related to principal/agent tensions
between organizations and their employees, risk preferences and sources of insurance;
(iii) the non- pecuniary benefits to corporate morale, productivity and reputation; (iv) the
standing and scope when apologizing; and (v) the effects of policy articulation.
Before ending, let me underscore several points. First, I do not suggest that under the
current legal and economic arrangements, all organizations can adopt the approach of
assuming responsibility for injuries, including apology, with financial consequences
similar to the Lexington VA's. The legal and economic arguments governing VA
hospitals and their employees, as well as the VA's historical relationship with its
members, differ from those typical in the private sector. ;[FN120] Further, the medical
setting has features, *1481 such as pre-existing relationships between doctors and
patients and an ethic of care, not found in many other contexts. Rather, experiences of
organizations like the Lexington VA, the Toro Company and Johnson & Johnson
suggest that, if only from a financial viewpoint, the approach of assuming responsibility
for mishaps--at times even including apology--is worthy of much broader organizational
consideration. Many lawyers fear that apology will inevitably produce financial ruin. The
experience of the Lexington VA helps disprove that claim and thus shifts the discourse.
From the financial viewpoint, the question is no longer whether the approach of
assuming responsibility including apology can be economically viable, if not profitable,
rather the question is where and when.
Second, this Article has considered the economic ramifications of apology, because
much of the skepticism toward apology is rooted in economic concerns. I do not
suggest, however, that adopting the approach of assuming responsibility, including
apology, to injuries should be evaluated solely, or even largely, on economic terms.
There is more to life than profits and more to apology than the economics of it. An
apology is meant to show regret, and an insincere apology that is motivated by
economic factors alone, rather than by internal remorse, is little apology indeed.
Whether or not it is profitable to do so, individuals and organizations have moral
obligations to apologize when they have injured another. Assuming responsibility is not
just a matter of economics but of ethics.
Third, the above discussion of special issues concerning apology in the organizational
context is a theoretical exploration. For example, I make no claim that by adopting an
approach of assuming responsibility, including apology, an organization will necessarily
decrease future errors, bolster corporate morale or ultimately benefit financially. The
experience of the Lexington VA is but one "data point." Rather than drawing deductive
conclusions, my goal has been to inspect that "data point" closely and to use it as a lens
for offering conjectures about some central dimensions of organizational apology.
Evaluating such conjectures awaits future research.
When social systems are awry, it is easy to lose sight of the way things should be. In
some respects, our current medical system, so driven by economics and the fear of
malpractice liability that doctors are afraid to apologize to patients when they have
made errors, *1482 is a system gone awry. ;[FN121] The Lexington VA took a
courageous step in adopting the approach of assuming responsibility, including apology,

for errors. There was no doubt that this policy would better serve its patients. How good
it is to see that it was also financially sound. Perhaps their experience can serve as an
impetus for other organizations to consider embarking on similar paths.
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injured, seemingly putting the claimant more at ease when he discovers that the
company is not the cold, cruel evil empire he may have thought we were.").
[FN64]. Id. (observing that, through mediation, Toro acknowledges "despite the
accident's fault").
[FN65]. Owen M. Fiss, Against Settlement, 93 Yale L.J. 1073, 1075 (1984).
[FN66]. See John E. Coons, Approaches to Court Imposed Compromise--The Uses of
Doubt and Reason, 58 Nw. U. L. Rev. 750 (1964); John E. Coons, Compromise as
Precise Justice, 68 Cal. L. Rev. 250 (1980).
[FN67]. Some may question whether the aforementioned reports on the experiences of
the Lexington VA and the Toro Corporation could be biased due to the sources of the
reports. The main report of the Lexington VA's experience was written by Kraman and
Hamm, who were also central in creating and implementing the hospital's new policy.
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increase the modes of communication available to the parties. Absent such "safe"
mechanisms, we are more likely to witness the vicious cycle discussed above whereby

the injurer fails to apologize out of fear of liability and it is precisely the absence of the
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[FN71]. See Liang, Error in Medicine, supra note 40, at 28-31. As with nuclear power
and aviation, medical errors arise within complex systems and can result in grave
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apologizing (e.g., protecting his reputation or alleviating his guilt that a third-party
insurer may disregard).
[FN93]. See John A. Appleman & Jean Appleman, 8 Insurance Law and Practice §
4771 (1981); Jeffrey W. Stempel, Interpretation of Insurance Contracts § 31.9 (1994).
[FN94]. See Appleman & Appleman, supra note 93, § 4780; 14 Couch on Insurance 2d
§ 51: 22 (rev. ed. 1982).
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side is better off getting a lawyer than not, but both sides are made worse off when both
sides get lawyers. For discussions and references, see Ronald J. Gilson & Robert H.
Mnookin, Disputing Through Agents: Cooperation and Conflict Between Lawyers in
Litigation, 94 Colum. L. Rev. 509, 510 n.7, 524 n.43 (1994) (suggesting lawyers may
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conceptions of ethical responsibility, see Arthur I. Applbaum, Ethics for Adversaries:
The Morality of Roles in Public and Professional Life (1999).
[FN101]. See Gerlin, supra note 5.
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[FN120]. Unlike the Lexington VA example, the private sector often presents the
complexity of multiple defendants with multiple sources of insurance. Such multifaceted,
structural differences between legal and economic incentives within the VA system as
compared to private medical practice may help support arguments for multifaceted,
structural reform of the latter. For example, if legal and economic incentives discourage
private physicians from apologizing when they make errors, a question arises of
whether structural reforms should be undertaken to change those incentives. See To
Err Is Human, supra note 69, at 3 ("A comprehensive approach to improving patient
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434-35 (1986) (describing how nationalized health care has fostered the markedly lower
incidence of malpractice suits and much greater role of apology in cases of medical
error in Great Britain); see also Charles Vincent et al., supra note 50.
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